It is the policy of this company for anyone to fill
out an application before they are hired."

Collins, on the other hand, testified that when Tolbert
called him on February 25th from the London office, Tolbert
"asked me about a job and I told him to check back with me."
However, this assertion likewise contradicts the sworn state-
ment that Collins gave to the MSHA investigator on April 30,
1986.  That statement is as follows:

"On February 25, 1986, Ronald Tolbert came to the
mine and asked me for a job.  I told Tolbert that I
was not hiring at the time, but maybe later.  I
told him if he wanted to he could go to the main
office in London, Kentucky, and fill out an applica-
tion.  I did not' tell Tolbert he was hired.
Tolbert then left the mine.  I don't know if he
went to the main office and filled out an applica-
tion or not.

This is all I know about Tolbert."

Although neither Shell or Collins mentioned a hiring
freeze when .they gave their sworn statements to the MSHA
investigator, Chaney Creek raised this defense in its
October 8, 1986, response to the prehearing order issued by
the undersigned' in this proceeding.  In that part of its
response entitled "Statement of Issues," Chaney Creek stated
that when Tolbert filled out his job application on February
25th, "Chaney Creek was not hiring any new miners, but rather
was in the process of laying off several miners."

It may reasonably be inferred from this failure of the
two principal members of Chaney Creek's management involved
in this case to even mention a hiring freeze when questioned
about the case approximately two months after Tolbert was
denied employment, that the purported excuse was nothing more
than a pretextual afterthought.  In addition the underlying
evidence refutes Chaney Creek's claim that there was a hiring
freeze in effect on February 25th.

Shell testified that the freeze began "less than a week"
before February 25th and lasted "approximately a week after
February 25th."  Kenneth Gilliam, Chaney Creek's safety
director, testified that the hiring freeze ha'd been in effect
for "about a week" prior to February 25th and that Chaney
Creek had not hired any employees or taken any job applica-
tions during that week.  Chaney Creek's answers to Tolbert's
requests for admissions reveal however that 13 miners were
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